








June 18, 2004   
PRIVATE & CONFIDENTIAL

INDEPENDENCE

ABIR and its Members


The Association of Bermuda Insurers and Reinsurers (ABIR) is an insurance industry trade organization that has been operating in Bermuda since 1986.  It provides policy papers, legislative suggestions, treaty analysis, reinsurance-related technical assistance and advice, both in Bermuda and internationally, as support for developing and maintaining a healthy international insurance/reinsurance industry in Bermuda.  It operates to sustain enduring substantive businesses, jobs and prosperity in Bermuda.


ABIR’s current membership includes:

ACE Limited

Allied World Assurance Company, Ltd
AXIS Specialty Ltd.

Endurance Specialty Insurance Ltd.

Montpelier Reinsurance Ltd.

Olympus Re 

Partner Reinsurance 

Renaissance Reinsurance Ltd.

Starr Excess Liability Ins. Co. Ltd.

XL Capital Ltd
ABIR’s membership represents the core of the most important industry in Bermuda and the most highly capitalized of the Class 4 insurers on the Island.  The shareholder/owners of its members represent tens of billions dollars in market capitalization owned throughout the world. Its members bring jobs to the Bermuda economy and support charitable and educational needs of the community, and their efforts provide meaningful benefits to the construction, hotel, restaurant, housing, professional services, and tourist industries in Bermuda.

The ABIR member companies are responsible for the employment of a significant percentage of individual Bermudians within the economy.  Those employees represent the complete spectrum of political persuasions in Bermuda.  The issues discussed hereinafter are matters for all Bermudian nationals and Bermuda-based companies to consider.

Reasons for Commenting

ABIR is commenting on the independence issue for several reasons:

· Collectively its members represent the largest and most rapidly growing segment of quality jobs in Bermuda and have a significant stake in the Island’s future.

· Members of ABIR originally located to Bermuda because of its political stability among other factors, and have a long-term interest in seeing such stability continue under the form of government chosen by the people.  Any destabilization of Bermuda in the process of considering independence could have an adverse effect on Bermuda’s reputation and the future of the industry here.

· Almost all ABIR members are publicly owned by shareholders around the world and listed on U.S. securities exchanges.  The officers and directors of ABIR members have legal and fiduciary obligations to their companies and shareholders to plan and report a course of action when political changes (i.e. independence) of such magnitude are being considered in the country in which they are incorporated, maintain important operations or global head offices.

Important Areas for Early Consideration


In order to maintain the long-term stability which Bermuda has provided to the international insurance sector for so many years, ABIR believes that government should present discussion papers in the following areas as soon as possible for consideration in any debate on Independence:

1.) Future Economic Affiliations/Alliances of Bermuda.

2.) Form of Vote (i.e., referendum or election platform, majority, substantial majority).

3.) Future Governance Structure (in the event independence is accepted by the people).

4.) Legal System (including currency, judiciary, emigration/immigration rules, visa rules).

5.) Bermuda’s Tax and Regulatory System.

Future Economic Affiliations/Alliances of Bermuda
To date Bermuda has lived a charmed geopolitical existence.  In the past its strategic location had permitted it to benefit from super power affiliations ranging from the lend-lease program of the 1940’s, to being the Western most situated base in the NATO alliance until June 2, 1995.  The British, US and Canadian bases provided further economic support, safety and assistance to the Island for more than 45 years.  While these relationships have terminated, they left a quality airport, which has been vital to the Island’s success, at little or no initial capital cost to the Bermudian taxpayer.

The status of British Colony with full governance rights over domestic affairs (excluding police powers) is unique among British Overseas Territories and has permitted a level of self- governance that is the envy of all other British possessions.  The ultimate protection of the British defense umbrella and the use of the worldwide British foreign consulate network have permitted the efficient, safe and steady flow of tourists and businessmen to and from the Island at the least possible cost to the Bermuda government.  In the event of catastrophe, or severe economic disruption, the UK/European Union are currently committed to assist Bermuda.

To our knowledge, the United States of America pre-customs clearance arrangements are only granted to Canada, Ireland, Bahamas and Aruba and Bermuda among all foreign countries.  Pre-custom clearance permits the easy flow of tourist and business passengers between the United States and Bermuda as well as all Bermuda nationals.

British overseas dependent territory status currently provides to all Bermudian nationals the right to live and work within the United Kingdom/European Union without further qualification.  For our members it permits a free flow of inter-company transfers of Bermudians to job opportunities anywhere in the European Union.  As our business continues to globalize, this facilitation of training and development opportunities in other leading financial markets will be increasingly valuable to our Bermuda national employees, and our companies.   

Uniquely to Bermuda’s benefit, there is no reciprocal right of United Kingdom/European Union nationals to reside in Bermuda. Similarly the Bermuda currency system is tied at parity with the US dollar rather than to the Euro.

We are most interested in determining what changes will occur (if a vote is for independence) in the alliances and political relationships Bermuda currently maintains, which may adversely affect the above referenced benefits to Bermuda.  In particular:-

Would a vote for independence change and/or revoke the above referenced benefits?


More specifically would future generations of Bermudians lose their right to live in the United Kingdom/European Union if Bermuda became independent?


What political/defense alliance would Bermuda seek as an independent state?


Would visas of an independent nation of Bermuda be recognized and accepted in other parts of the world?

In what, countries would consular services be available? At what cost to the Bermudian economy?


Would U.S. pre-customs clearance continue to be available to an independent Bermuda?

An independent Bermuda’s desire for continued stability will be greatly affected by its economic and political alliances.  Accordingly, we endorse a study of the alliances that might be available to an independent Bermuda, with such an evaluation to include an analysis of the advantages that may be lost, a comparison to the current system and what would replace it.

Clearly, in today’s global economy no country can make it alone – Bermuda, because of its small size and economic positioning will need help.  More particularly, we know that help will be needed in the world of international insurance and reinsurance.  Indeed, since 1999 negotiators for the OECD, IMF and the IAIS have made it clear that worldwide regulation of the insurance and reinsurance sector will become both stricter and broader in the future.  We also know that many countries in the European Union and OECD have mounted concerted efforts to limit the benefits of Bermuda’s system of taxation and financial/insurance/reinsurance regulations.  Several foreign governments have passed confiscatory cross-border premium excise tax charges (which, in effect prohibit trade to Bermuda) or have limited equal access to their markets for those countries that have systems similar to Bermuda’s tax and regulatory policies.  Similarly, the Democratic platform of the current U.S. presidential candidate is likely to include fundamental tax policy changes that may be adverse to Bermuda’s interests.  Each one of these matters can be most effectively responded to when Bermuda is recognized as part of an economically and politically powerful body, and is not acting on its own.

In light of these concerns, we note that Bermuda is considering independence at a time when many other nation states or territories are ceding some of their sovereignty to larger economic and political bodies.  Even the UK has opted for the EU.  Other recent examples include the:

(1) Admission of 10 additional States of the New (Eastern) Europe to the European Union,

(2) The continuing commitment of the people of Puerto Rico (by referendum) to retain Commonwealth Status (i.e., self-governance over domestic affairs, rights to abode) with respect to the United States of America rather than adopting independence, or U.S. statehood.

(3) Quebec referendum vote not to establish a more separate State from its current provincial status in Canada.

We are concerned that an independent Bermuda may not logically command any particular strategic, political, or economically advantageous relationship with the United States, our largest trading partner and most important market for the Bermuda insurance/reinsurance industry. As an independent nation, it does not likely fit within the geography, politics or economics of the European Union.  As a related matter, Bermuda’s current participation in CARICOM – under associate status – has been appropriately limited to exclude all treaty provisions which have an economic impact on Bermuda.  We continue to believe that full membership in CARICOM would be very negative for the international insurance business, since it would be costly and none of the economic ties being offered by CARICOM fit the needs of Bermuda’s international business sector for which the U.S. and Europe are the largest markets.  CARICOM is first and foremost an economic trading bloc similar to and modeled on the EU system.


Bermuda has expressed interest in joining the World Trade Organization, the protections of which would be very important to the largest segment of Bermuda’s economy – financial services exports. If full membership were granted, this could provide help in overcoming some of the obstacles referred to previously for Bermudian international insurance to do business abroad.  Market access and equal treatment, as well as a binding dispute resolution process are the fundamental principles behind the WTO.  Most of the problems confronting Bermuda’s international financial services sector created by other countries challenge these principles.  We endorse Bermuda’s attempt to gain full entry to the WTO but understand that it may be a long, arduous and uncertain path to success.  As Bermuda would have no other economic alliances to fall back on, it would be prudent to determine the outcome of WTO entry before considering independence to determine whether a framework for defending Bermuda’s financial services business could be established.

Form of Vote


The debate concerning independence frames the most important decision the Bermudian people will make in this century.  We believe that the Bermudian people should be asked to commit to this action by at the very least a clear majority of those who are to be affected by the changes.  No sophisticated Western democratic government or politically charged party within a country that we are aware of has taken this irrevocable step to vote for independence without a referendum of its people.
  Accordingly, we believe the matter should be a matter for a single issue of referendum.
  In addition, the Government should undertake a process to engage all of the constituents—including exempt companies—in a consensus building process to get the kind of support such a step would require.  All of the interests that make this country work would need to join together to make it succeed.    Any other form of decision (e.g. vote as a part of a party platform general election) could lead to significant discontent within the population, and a destabilizing impact on the international business sector which may cause them to seek alternatives.  Finally, the government should lay out the ground rules of the voting process early in the debate as the process itself can lead to undue speculation and concern, neither or which are beneficial in planning the future for the international business sector.

Future Governance Structure and Rights


In the long term, the international business community can only thrive in a country with a stable political environment, and a place where the people endorse the form of government that they have chosen.  Bermuda’s political stability, long standing commitment to common law principles, and its long history of parliamentary self-governance over its domestic affairs, have undoubtedly been factors in its success as a favored situs for insurance company head offices.  These factors, and the reliable environment that they provide, have made Bermuda a model of democratic governance.


ABIR believes that it would be most helpful in beginning the debate with respect to Bermudian independence if the government would clearly articulate the proposed form of government that an independent Bermuda would follow.  For example would it be a Westminster system of government similar to the current system?  How would the Senate rules change in electing or appointing Senators?  Would there be one or two houses?  Would elections be called on a fixed term basis (i.e., at every X years) or would the current system be followed?

Alternatively, would a U.S. style democratic government with separation of powers and a balancing system of checks and balances be considered?  Will the European Union or some other version of a Bill of Rights be adopted so that the peoples rights are clearly defined?  We support a study of any proposed methods of expanding the powers for the conduct of defense and foreign affairs, and how such public expense would be financed.  Uncertainty on these core issues may provide our competitor countries with a platform for dissuading business from coming to Bermuda during this interim period of discussion, if Government does not provide position papers early in the process.

Legal System


ABIR has assumed (based on the outcome of the CARICOM debate) that the government has no intention of changing the legal system (common law), court system, right of appeal to the British high courts’ Privy Council, the need for competent, well educated commercial judges to be part of the local judicial process or the need to continue to follow the precedent of English common law built up under the British System for the past almost 400 years.


Other issues that need to be address are as follows:

· Currency – Will Bermuda remain part of the U.S. dollar bloc of countries? As most of Bermuda’s international business is conducted in U.S. dollars and the predominant flow of tourists is still U.S. dollar based we expect that an independent Bermuda would continue to be U.S. dollar based.

· Movement of People – Will the term limits policy and exemptions for key persons remain part of the government platform assuming independence is chosen?  It would be necessary to articulate the long-term employment policies of non-Bermudian workers for reasons which have been presented and concluded with this government recently.

Bermuda’s Tax and Regulatory System 

Will the system of taxation remain the same?  In many recent statements, including a study on Bermuda’s tax system, the commitment to Bermuda’s current system of taxation has been reaffirmed. Currently the taxation assurance certificate issued by the Ministry of Finance to Bermuda exempted companies expires in 2016.  As a show of consistency and commitment to this policy, it should be extended to perhaps 2030.  In any new form of government to emerge for consideration of the Bermuda people, it should be made clear and require an extraordinary vote of the people to change the taxation system.

Bermuda has gone to great efforts with the OECD, and any super-governmental body that has requested, to successfully defend its time tested system of taxation.  Assurances that the system will continue are most important to its continuing economic success.

We look forward to working with Government in the development of these important issues in the future.  We would be happy to answer any questions the government may have with regard to the positions expressed herein, or to seek to provide such other information or research which might be constructive to the Bermudian Government in clarifying the important economical or other related issues.  

We respectfully request a meeting with you and your key cabinet members to discuss our views further.

ASSOCIATION OF BERMUDA INSURERS AND REINSURERS BY:

__________________________ 


_________________________

Ace Limited 





Olympus Re

__________________________


_________________________

Allied World Assurance Company, Ltd 

Partner Reinsurance

__________________________
          

_________________________

AXIS Specialty Ltd. 




Renaissance Reinsurance Limited

__________________________


_________________________

Endurance Specialty Insurance Ltd. 

Starr Excess Liability Insurance 

Company Ltd.

__________________________


_________________________

Montpelier Reinsurance Ltd.



XL Capital Ltd

� While several Caribbean states (including Bahamas and Antigua and Barbuda) who became independent over 20 years ago and long before economic globalization by a general election, both major political parties within such countries supported the principle of independence at the time of the election.  There was no large conflicting body of opinion opposing independence within such countries at the time.  


� Referenda are most commonly used where a clear verdict on one issue is sought from the people. Its most commonly sought on major issues crossing party lines such as reform of an existing constitution, adoption of a new one or the most important decision of the people; to declare independence.  Some of the worlds’ democracies require a greater than 50% vote of the people to make an amendment to their constitution in order to express a clear will of the people.  A referendum is most important for the legitimacy of the decision so that the people become extremely well informed on the issue and it is not a decision of the political elite.  It has been used in determining changes in form of government by many countries including Iceland, Norway, Spain, Denmark, France, Ireland, Slovenia, Gabon and Malawi.  It is commonly used in Switzerland and was used to determine EU membership in Austria, Finland and Sweden.  It is used on issues that cut across the divisional lines of societies.  It would provide a clear expression of the will of the people in making the decision to be independent or not.  Other constitutions highlight that the issue of independence is unique.  In Nevis, there is a constitutional requirement that a super-majority, or 2/3 of the electorate, must endorse a change of status of the state to “independent”.  In Australia, the constitution requires that a double majority must endorse a referendum in order to change the status of the state to a  “republic”.  Australia requires that more than half the electorate vote for becoming a republic and half the voters in at least four out of the six states vote for the change.  In Lithuania, while other constitutional amendments carry a lesser threshold, a three-quarter majority in a referendum must endorse a change to the status of the state as “independent democratic republic”.   After Quebec had a referendum, the Canadian government enacted a law to give their Parliament power to determine whether a clear will of the people is expressed by a close majority referendum vote.  Both the size of the majority in favor and the percentage of citizens participating in the referendum are considered relevant in determining whether a clear will of the people has been expressed in Canada.  Britain’s Prime Minister Tony Blair recently (20 April 2004) offered that Britain will hold a referendum on the draft EU Constitution.  The deputy governor of Bermuda recently stated “it would be wrong to assume that a narrowly won election in which independence was the major issue, would automatically satisfy the British Ministers’ criteria [of an expression of clear will of the people].”
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